IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DRI SCOLL/ HUNT A Joint Venture, : ClVIL ACTI ON
HUNT CONSTRUCTI ON GROUP, | NC.
and L. F. DRI SCOLL CO

VS.
NO. 05- CV-6249
ST. PAUL FI RE & MARI NE
| NSURANCE COVPANY and
UNI TED STATES FI DELI TY AND
GUARANTY COMPANY

VEMORANDUM AND ORDER

JOYNER, J. June 13, 2006

This decl aratory judgnent action has been brought before the
Court for disposition of the defendants’ Mtions to Dismss the
Plaintiffs’ Conplaint or, in the alternative, to stay the case
pendi ng resolution of closely related cases which are presently
pending in state court. For the reasons which follow, we shal
decline to exercise jurisdiction in this case and shall grant the
defendants’ request for a stay of these proceedi ngs.

Fact ual Backqgr ound

This case arose out of the construction of Citizens Bank
Park, now the home of the Phil adel phia Phillies professional
basebal | team in Philadel phia, PA. According to the avernents
set forth in the plaintiffs’ conplaint, on or about Decenber 16,
1999, Driscoll/Hunt entered into an agreenment with the Phillies

pursuant to which it agreed to act as the Construction Manager



for the construction of “...a nodern, natural grass ballpark in
Phi | adel phia and to performvarious related inprovenents around
the ball park site.” Driscoll/Hunt subcontracted the structural
concrete work on the project to Ranps/ Carson/ DePaul, a joint
venture and the pile driving work to Richard Goettle, Inc. Under
t he subcontracts between Driscoll/Hunt (hereafter “DH'),
Ranos/ Car son/ DePaul (“RCD’) and CGoettle, RCD and CGoettle were
required to obtain performance bonds to guarantee their
performance. (Goettle subsequently procured its performance bond
on Decenber 13, 2001 in the amount of $10, 714,845 w th Defendant
United States Fidelity and Guaranty Conpany (“USF & G') and RCD
obtained its bond through Defendant St. Paul |nsurance Conpany on
June 17, 2002 in the amount of $23, 644, 000.

In addition to assuring the full and conpl ete performance of
t he subcontracts by RCD and Goettle, the performance bonds
i ncorporated the subcontracts thensel ves, including the
provi sions requiring RCD and Goettle to indemify and hold DH
harm ess fromcertain third-party clains arising out of, inter
alia, the said subcontractors’ work. Beginning in or around
February, 2004, a series of conplaints were filed agai nst

Driscoll/Hunt by RCD and nunerous ot her subcontractors! seeking

1 Between February, 2004 and July, 2005, at |east three lawsuits were

filed in the Court of Common Pl eas of Philadel phia County: Carson, Ranops,
DePaul , et. al. v. Driscoll/Hunt, No. 2166 February Term 2004, Sanuel G o0ss
and Sons, Inc. v. United States Fidelity & Guaranty Conpany, Driscoll/Hunt, a
joint venture and Phillies Ballpark, L.P., No. 3590 Cctober Term 2004,

Mul tiphase, Inc. v. Havens Steel, et. al., No. 2598 July Term 2005, and one
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damages from DH for danages all egedly caused by scheduling del ays
and/ or inproper work perfornmed by CGoettle, RCD and ot her
subcontractors on the project. On Cctober 1, 2004, DH tendered
defense of the action commenced against it in Philadel phia Common
Pleas Court by RCD to Goettle but Coettle refused to accept DH s
tender by letter dated October 18, 2004. DH then anended its
counterclaim asserted a claimfor declaratory judgnment that it
was entitled to defense and indemity from RCD, and filed a
Third-Party Conpl ai nt agai nst Goettle seeking the sane relief.
Thereafter, DH notified USF & G that CGoettle was in breach of its
obligations under the subcontract by failing to defend and/ or
indemmify it in that action. On Cctober 19, 2004, DH tendered
def ense of the action brought against it by Samuel G ossi and
Sons (“Grossi action”) to RCD and, on Septenber 14, 2005 tendered
defense of the Miulti-Phase case to RCD, CGoettle, USF &G and St
Paul . RCD, CGoettle, USF & G and St. Paul all |ikew se refused to
accept the defenses of these actions as well and Plaintiff filed
this suit on Decenber 2, 2005, seeking declaratory judgnent

agai nst both St. Paul and USF & G that they are obligated under

t he performance bonds issued to RCD and CGoettle to defend and
indemmify Plaintiff in the lawsuits arising out of the
subcontracts at issue. In addition, Plaintiff seeks to have the

Court confirmits apportionment of $8, 346, 323.59 of del ay damages

suit inthe US. District Court for the Eastern District of Pennsylvani a:
PRWI/ Hyl an v. Johnson Controls, No. 04-CV-5496.
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to RCD pursuant to Section 32.1 of the subcontract between the
parties.

By the notions now pendi ng before the Court, Defendants
first contend that this Court should decline to exercise
jurisdiction in this case and should instead defer to the action
pending in the Pennsylvania state courts. Defendants further
assert that this matter should be di sm ssed pursuant to
Fed. R Cv.P. 12(b)(6) because they cannot be held |liable for
del ay damages as a matter of |aw and because a “confirmation of
apportionment” claimis not cogni zabl e under Pennsyl vania | aw.

St andards Governing Rule 12(b)(1) and 12(b)(6) Mbtions

It has | ong been recognized that federal courts are courts

of limted jurisdiction. Kokkonen v. Guardian Life Insurance Co.

O Anerica, 511 U. S 375, 377, 114 S.Ct. 1673, 128 L.Ed.2d 391
(1994). Subject matter jurisdiction is conferred where the
parties are fromdifferent states, that is, diverse, and the

amount in controversy exceeds $75,000 and al so when a federal

question is presented. Mlarik v. Dinunno Enterprises, Inc., 157
Fed. Appx. 536, 537, 2005 U.S. App. LEXIS 27300 (3d Cr. Dec. 14,
2005) citing 28 U. S. C. 881331, 1332. It is well established
that “the basis upon which jurisdiction depends nust be all eged
affirmatively and distinctly and cannot ‘be established

argunentatively or by nere inference.”” S. Freednman and Co. V.

Raab, No. 05-1138, 2006 U.S. App. LEXI S 11611 at *9-*10 (3d Gr.



May 10, 2006), citing 5 C Wight & and A. Ml ler, Federal
Practice and Procedure §1206, at 78-79 (1969 & Supp. 2005)
(citations omtted).

Chal | enges to subject matter jurisdiction under Rule
12(b) (1) may be either “facial” or “factual;” facial attacks
contest the sufficiency of the pleadings and the trial court nust

accept the conplaint’s allegations as true. &llenthin Realty

Devel opnent, Inc. v. B.P. Products of North Anerica, 163 Fed.

Appx. 146, 149, 2006 U.S. App. LEXIS 1722 at *7 (3d Cir. Jan. 24,
2006). By contrast, “a ‘factual’ attack asserts that
jurisdiction is lacking on the basis of facts outside of the

pl eadings.” Fields v. Pennsylvania Departnent of Corrections,

Cv. A No. 05-5897, 2006 U.S. Dist. LEXIS 27727 at *3 (E.D. Pa.

2006), quoting Snolow v. Hafer, 353 F. Supp.2d 561, 566 (E.D. Pa.

2005) citing Mxrtensen v. First Federal Savings & Loan,

Association, 549 F.2d 884, 891 (3d Cr. 1977). 1In reviewing a

factual attack then, the court may consi der evidence outside the

pl eadings. Gould Electronics, Inc. v. United States, 220 F.3d
169, 176 (3d Cir. 2000). On a notion to dism ss under Rule
12(b)(1), it is the plaintiff who has the burden to show

jurisdiction. Oshiver v. Levin, Fishbein, Sedran & Berman, 910

F. Supp. 225, 227 (E.D.Pa.), aff’d, 96 F.3d 1434 (3d Gr. 1996)

(unpubl i shed).

On the other hand, in considering notions to dismss



pursuant to Fed. R Cv.P. 12(b)(6), the district courts nust
“accept as true the factual allegations in the conplaint and al
reasonabl e i nferences that can be drawn therefrom” Allah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000)(internal quotations

omtted). See Also: Ford v. Schering-Plough Corp., 145 F. 3d 601,

604 (3d Gr. 1998). A notion to dismss may only be granted
where the allegations fail to state any clai mupon which relief

may be granted. See, Mirse v. Lower Merion School District, 132

F.3d 902, 906 (3d Gr. 1997). The inquiry is not whether
plaintiffs will ultimately prevail in a trial on the nmerits, but
whet her they should be afforded an opportunity to offer evidence

in support of their claims. |In re Rockefeller Center Properties,

Inc., 311 F.3d 198, 215 (3d Cir. 2002). Dy smssal is warranted
only “if it is certain that no relief can be granted under any

set of facts which could be proved.” Klein v. General Nutrition

Conpani es, Inc., 186 F.3d 338, 342 (3d G r. 1999)(internal

guotations omtted). It should be noted that courts are not
required to credit bald assertions or |egal conclusions
inproperly alleged in the conplaint and | egal concl usions draped

in the guise of factual allegations may not benefit fromthe

presunption of truthfulness. 1n re Rockefeller, 311 F.3d at 216.
A court may, however, | ook beyond the conplaint to extrinsic
docunents when the plaintiff’s clains are based on those

docunments. GSC Partners, CDO Fund v. Washi ngton, 368 F.3d 228,




236 (3d Gr. 2004); In re Burlington Coat Factory Securities

Litigation, 114 F.3d 1410, 1426. See Al so, Angstadt v. M dd-West

School District, 377 F.3d 338, 342 (3d Gr. 2004).

Di scussi on

1. Jurisdiction Under the Federal Declaratory Judgnent Act

As noted, Plaintiffs here seek a declaratory judgnment that
t he defendants are obligated to defend and indemmify themin the
various actions comrenced agai nst them by their subcontractors.
In filing this lawsuit, Plaintiffs invoke the Federal Declaratory
Judgnent Act, 28 U S.C. 82201, which provides as follows in

rel evant part:

(a) I'n a case of actual controversy within its jurisdiction
except with respect to Federal taxes other than actions
brought under section 7428 of the Internal Revenue Code of
1986, a proceedi ng under section 505 or 1146 of title 11, or
in any civil action involving an antidunpi ng or
countervailing duty proceeding regarding a class or kind of
mer chandi se of a free trade area country..., any court of
the United States, upon the filing of an appropriate

pl eadi ng, may declare the rights and other |egal relations
of any interested party seeking such declaration, whether or
not further relief is or could be sought. Any such

decl aration shall have the force and effect of a final

j udgnment or decree and shall be revi ewabl e as such..

As a general rule, federal district courts have a “virtually
unfl agging obligation ... to exercise the jurisdiction given them
and may abstain from hearing cases and controversies only

under “exceptional circunstances where the order to the parties

to repair to state court would clearly serve an inportant



countervailing interest.” |FC Interconsult v. Safgequard

International Partners, LLC 438 F.3d 298, 305 (3d Gr. 2006)

qguoting Colorado River Water Conservation Dist. v. United States,

424 U. S. 800, 813, 817, 96 S.Ct. 1236, 47 L.Ed.2d 483 (1976).
“CGenerally, as between state and federal courts, the rule is that
t he pendency of an action in the state court is no bar to
proceedi ngs concerning the same matter in the Federal court
having jurisdiction, although there are certain categories of

cases in which abstention is proper.” |d.

However, the Suprene Court has recogni zed that “[d]istinct
features of the Declaratory Judgnent Act ... justify a standard
vesting district courts with greater discretion in declaratory
j udgnment actions than that permtted under the “exceptional

ci rcunstances test of Col orado River

and its progeny.

Wlton v. Seven Falls Co., 515 U. S. 277, 286, 115 S.Ct. 2137,

2142, 132 L.Ed.2d 214 (1995). | ndeed, “this is an enabling Act,
whi ch confers a discretion on the courts rather than an absol ute

right upon the litigant.” Public Service Conmm ssion of Utah v.

Wcoff Co., 344 U. S. 237, 241, 73 S.Ct. 236, 239, 97 L.Ed. 291

(1952). See Also, Coltec Industries, Inc. v. Continental

| nsurance Co., Cv. A No. 04-5718, 2005 U. S. Dist. LEXIS 8837 at

*6 (E.D.Pa. May 11, 2005)(“Because the Act uses the word ‘ may’
instead of ‘shall,’ the Suprene Court has reasoned that Congress

textually vested district courts with nore power to abstain than



they have in traditional cases.”)

The Suprene Court has further recognized that “[o]rdinarily
it would be uneconom cal as well as vexatious for a federal court
to proceed in a declaratory judgnent suit where another suit is
pending in a state court presenting the sane issues, not governed
by federal |aw, between the sane parties; gratuitous interference
with the orderly and conprehensive disposition of a state court

litigation should be avoided.” Brillhart v. Excess |nsurance

Conpany of Anmerica, 316 U. S. 491, 495, 62 S .. 1173, 1175, 86

L. Ed. 1620 (1942). Thus, where a district court is presented
with a declaratory judgnment claim “it should ascertain whether
the questions in controversy between the parties to the federal
suit, and which are not foreclosed under the applicable
substantive |aw, can better be settled in the proceedi ng pendi ng
in the state court.” Brillhart, 316 U S. at 496, 62 S.Ct. at
1176. “This may entail inquiry into the scope of the pending
state court proceeding and the nature of defenses open there.
The federal court may have to consider whether the clains of al
parties in interest can satisfactorily be adjudicated in that
proceedi ng, whether necessary parties have been joi ned, whether
such parties are anmenable to process in the proceeding, etc.”

1 d.

In addition, the Third Crcuit has suggested severa

rel evant consi derati ons where district courts nust deci de whet her



to hear declaratory judgnment actions involving insurance coverage

i ssues:

1. A general policy of restraint when the sanme issues are
pending in a state court;

2. An inherent conflict of interest between an insurer’s
duty to defend in a state court and its attenpt to
characterize that suit in federal court as falling within
the scope of a policy exclusion;

3. Avoidance of duplicative litigation.

Atlantic Mutual | nsurance Conpany v. Gula, No. 02-4160, 84 Fed.

Appx. 173, 174-75, 2003 U.S. App. LEXIS 25431 at *4-*5 (3d Gir.

Dec. 17, 2003); State Auto Insurance Conpanies v. Sumy, 234 F.3d

131, 134 (3d Gr. 2000), citing United States v. Conmonweal th of

Pennsyl vani a, Departnent of Environnental Resources 923 F. 2d

1071, 1075-76 (3d Gr. 1991). District courts should further be
m ndful that a state’s interest in determning issues of state
| aw “wei ghs agai nst exercising jurisdiction in declaratory

judgnent actions.” The Scully Conpany v. OneBeacon |nsurance

Co., CGv. A No. 03-6032, 2004 U.S. D st. LEXIS 9953 at *5-*6

(E.D. Pa. May 25, 2004), quoting State Auto. Mut. Ins. Co. V.

Toure, GCv. A No. 02-7986, 2003 U S. Dist. LEXIS 15495 at *1
(E.D. Pa. Aug. 7, 2003). Therefore, if the federal court
believes that the state | aw questions in controversy between the
parties are better suited for resolution in state court, then the

federal court nmay properly abstain from deciding a declaratory
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judgment claim Marshall v. lLauriault, 372 F.3d 175, 184 (3d

Gr. 2004).

Plaintiffs here argue that abstention is inappropriate in
this case because the proceedings are not parallel. W disagree.
Cases are parallel if they involve the sanme parties and

“substantially identical” issues. Tinoney v. Upper Merion

Townshi p, Nos. 02-2096, 02-2228, 66 Fed. Appx. 403, 405, 2003

U S. App. LEXIS 10584 at *6 (3d Gir. May 27, 2003). The Third
Circuit has never required conplete identity of the parties for
abstention and thus the presence of additional parties in the
state action does not destroy the parallel nature of the cases
when all of the parties in the federal action are also parties in

the state action. | FC, 438 F.3d at 306; Ryan v. Johnson, 115

F.3d 193, 196 (3d Gr. 1997); Flint v. A P. DeSanno & Sons, 234
F. Supp. 2d 506, 510 (E.D.Pa. 2002). Rather, the critical question
is not whether the parties are identical but rather whether the
factual questions in the two cases overlap and whet her procedural
vehicles are available to those not parties to the state court
action whereby they can obtain resolution of the issues raised in

the district court. Chang v. Maxwell, 102 F. Supp.2d 316, 318 n.4

(D. Mi. 2000).

In conparing the clains which plaintiffs are advancing here
with its counter and third-party clains in the other pending

suits in the Philadel phia County Court of Common Pl eas, we find
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that the central issues of whether DHis entitled to receive a
defense and indemity from RCD, CGoettle, USF &G and St. Paul are
all squarely before that court in at |east two of the other state
court lawsuits and that while all of the parties may not be
exactly aligned in all of the suits, each of the parties in this
case is a party in at |east one or nore of the suits in the

Phi | adel phia County court.? To the extent that, as Plaintiffs
assert, the defendants have certain unique defenses to its clains
for defense and indemmity as bond sureties that its bond
principals do not possess, we discern no reason why those

def enses cannot be raised in the state court actions. Moreover,
the raising of those defenses is up to the defendants—if they
have el ected to not pursue them that is their choice and it is
not a sufficient basis upon which this Court should forego

abstention if it is found to otherw se be appropriate.

We further would agree with Plaintiffs that the clains at
issue (i.e., whether they are entitled to a defense and indemity
under Pennsyl vani a | aw and whet her a performance bond surety may
be held liable for delay danages to the sane extent as its
principal) are state law clains and that great wei ght shoul d be

gi ven to Judge Sheppard’s decision in the Grossi nmatter to

2 gpecifically, DH USF & G RCD and St. Paul have all been nade
parties in Sanuel Grossi & Sons, Inc. v. United States Fidelity and Guaranty
Co, et. al., C.CP. No. 3590 Septenber Term 2004, and RCD, DH and Coettle are
parties in Carson Concrete Corp. v. Driscoll/Hunt, et. al., C C P. No.2166
February Term 2004.
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overrule RCD and St. Paul’s prelimnary objections and al |l ow t hat
case to go forward with respect to the question of whether a
claimis stated for del ay danages under Pennsyl vani a | aw agai nst
the bond surety. Indeed, it thus appears clear that the
gquestions in controversy between the parties to this suit are not
forecl osed under the applicable substantive | aw and can better be
settled in the proceedings now pending in the state court. As
both duplicative litigation and gratuitous interference with the
orderly and conprehensive disposition of a state court litigation
shoul d be avoided, we shall decline to exercise our jurisdiction
inthis matter and shall grant the notion for a stay of

pr oceedi ngs.

An order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DRI SCOLL/ HUNT A Joint Venture, : CIVIL ACTI ON
HUNT CONSTRUCTI ON GROUP, I NC. :
and L.F. DRI SCOLL CO.
VS.
NO. 05- CV-6249
ST. PAUL FI RE & MARI NE
| NSURANCE COWMPANY and

UNI TED STATES FI DELI TY AND
GUARANTY COMPANY

ORDER

AND NOW this 13th day of June, 2006, upon
consideration of the Mdtions of Defendants St. Paul Fire & Marine
| nsurance Conpany and United States Fidelity and Guaranty Conpany
to DDsmss Plaintiffs’ Conplaint Pursuant to Fed. R G v.P.

12(b) (1) and (6) (Docunent Nos. 2 and 4) and Plaintiffs’ Response
thereto, it is hereby ORDERED that the Mtions are GRANTED and
all proceedings in this matter are STAYED pendi ng the outcones of
the parallel actions delineated in the preceding Menorandum
Opi ni on which are presently ongoing in the Philadel phia County

Court of Conmmobn Pl eas.

BY THE COURT:

s/J. Curtis Jovyner
J. CURTI S JOYNER, J.
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